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corporation would remain liable only for negligence in the perform- 
ance of proprietary duties. If any distinction is to be drawn 
between quasi-municipal corporations and municipal corporations 
proper, both reason and authority should lead to precisely the 
opposite result, namely, to hold municipal corporations proper to 
a more extended liability than quasi-municipal corporations. 5 

In fixing the liability in this class of cases, distinctions 
(frequently of the most hair-splitting variety) are drawn between 
quasi-municipal corporations, and municipal corporations proper, 
between the governmental, the municipal, and the commercial 
functions of municipal corporations, 6 and between the negligence of 
employees and the negligence of the members of the school board 
themselves. 7 Although it must be admitted that a good basis exists 
for some of these refinements both in logic and on practical con- 
siderations yet on the whole one cannot but sympathize with the 
Washington court when it says, 8 "many of the distinctions which 
are made between the performance of governmental duties and 
duties which are not considered governmental are exceedingly 
filmy, and frequently seem to be distinctions without difference." 

There has been a noticeable tendency to extend the liability of 
municipal and quasi-municipal corporations by statute. There 
has been an equally noticeable tendency upon the part of the courts 
to be extremely conservative in interpreting such statutes, restrict- 
ing the extended liability to narrow limits. 9 

0. K. P. 

Municipal Corporations: Liability on Implied Contracts. 
— Corporations may be bound by implied contracts within the 
scope of their authority, and municipal corporations are no ex- 
ception to the general rule. 1 But where the state constitution, 
statute, or municipal charter prescribes the only mode by which 
the power to contract shall be exercised, the mode is the measure 
of the power. The California Constitution and statutes limit the 
power of municipal corporations to make contracts to a certain 
prescribed method; and, on the strength of these provisions, the 
Supreme Court of this state, in the case of Reams v. Cooky, 2 
reiterated the well-established rule that such corporations are not 
liable on implied contracts. The early doctrine of implied liability 

« Dillon, Municipal Corporations, §§ 1638, 1640, but see §§ 1645, 1658. 

6 25 Harvard Law Review, 646. 

7 Wahrman v. Board of Education (1907), 187 N. Y. 331, 80 N. E. 
192, 116 Am. St. Rep. 609, 10 Ann. Cas. 405; but see, McCarton v. City 
of New York (1912), 149 App. Div. 516, 133 N. Y. Supp. 939. 

8 Redfield v. School Dist. (1907), 48 Wash. 85, 92 Pac. 770. 

9 So a statute giving capacity to sue and be sued, similar to the 
provision in § 1575 of Cal. Pol. Code has been held insufficient to 
create a liability in this class of cases. State v. School Com'rs (1902), 
94 Md. 334, 51 Atl. 289; Finch v. Toledo Board of Education (1876), 30 
Ohio St. 37, 27 Am. Rep. 414. 

1 Brown v. Board of Education (1894), 103 Cal. 531, 37 Pac. 503. 

2 (Oct. 5, 1915), 50 Cal. Dec. 360, 152 Pac. 293. 
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based on estoppel 8 has been completely repudiated.* As said in a 
leading case, 5 "It may sometimes seem a hardship upon the con- 
tractor that all compensation for work done, etc., should be 
denied him, but it should be remembered that he, no less than 
the officers of the corporation, when he deals in a matter expressly 
provided for in the charter, is bound to see to it that the charter 
is complied with. If he neglects this, or chooses to take the hazard, 
he is a mere volunteer, and suffers only what he ought to have 
anticipated. If the statute forbids the contract which he has 
made, he knows it, or ought to know it, before he places his money 
or services at hazard." This rule is especially applicable in respect 
to services rendered which cannot be rejected or returned, and in 
respect to work and labor done and materials furnished in con- 
struction of streets, public buildings, etc., constructed on public 
grounds, there being in the nature of things no choice whether or 
not there shall be an acceptance or rejection of the work. 6 Nor 
is recovery allowed on notes or other negotiable instruments issued 
in payment of a contract debt void because of non-compliance with 
the statute. 7 If, however, the money has already been paid, the 
municipality cannot recover it. 8 



3 Argenti v. San Francisco (1860), 16 Cal. 255. See also San Fran- 
cisco Gas Co. v. San Francisco (1858), 9 Cal. 453. These cases are 
followed in New York. See Moore v. Mayor etc. of New York (1878), 
73 N. Y. 238; Port Jervis Water Works Co. v. Village of Port Jervis 
(1896), 151 N. Y. 112, 45 N. E. 388; Abells v. City of Syracuse (1896), 
7 App. Div. 501, 40 N. Y. Supp. 233. The courts, however, distinguish 
between cases where the contract was entered into in good faith and 
where it was obtained by fraud. 

4 Zottman v. San Francisco (1862), 20 Cal. 97. See also the 
opinion of Field, C. J., on the rehearing of the Argenti case, supra, 
note 3. Reference to this doctrine was made in the unofficial report of 
Sacramento Co. v. Southern Pacific Co. (1899), 59 Pac. 568, but this 
was omitted from the official report in 127 Cal. 217. 

5 Zottman v. San Francisco, supra, n. 4. See also Santa Cruz Pave- 
ment Co. v. Broderick (1896), 113 Cal. 628, 45 Pac. 863; City Imp. Co. 
v. Broderick (1899), 125 Cal. 139, 57 Pac. 776; Fountain v. Sacramento 
(1905), 1 Cal. App. 461, 82 Pac. 637; McDonald v. Mayor etc. of City 
of New York (1876), 68 N. Y. 23; Brady v. Mayor etc. of City of New 
York (1859), 20 N. Y. 312. 

The contractor may, however, recover the goods furnished. Mc- 
Cracken v. San Francisco (1860), 16 Cal. 591; Pimental v. San Fran- 
cisco (1863), 21 Cal. 352; La France Fire Engine Co. v. City of Syra- 
cuse (1900), 33 Misc. 516, 68 N. Y. Supp. 894. See also Detroit v. 
Michigan Paving Co. (1877), 36 Mich. 335. 

But a municipal corporation is not liable for repayment of money 
borrowed without authority, although it has used the money in pay- 
ment of its debts. City of Litchfield v. Ballou (1884), 114 U. S. 190, 
29 L. Ed. 132, 5 Sup. Ct. Rep. 820; Agawam Nat. Bank v. South Hadley 
(1880), 128 Mass. 503. 

6 Richardson v. Grant County (1883), 27 Fed. 495. 

T Peck-Williams etc. Co. v. Steen School Twp. (1903), 30 Ind. App. 
637, 66 N. E. 909. 

8 Sacramento Co. v. Southern Pacific Co. (1899), 127 Cal. 217, 59 
Pac. 825; Schell City v. Rumsey Mfg. Co. (1890), 39 Mo. App. 264, 
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The California courts have been most exacting in requiring 
an absolute compliance with prescribed formality. 9 Whether 
they would permit a recovery on a contract not entered into in 
strict compliance with the law for the purchase of necessities in 
cases of need is doubtful. The New York courts do allow recovery 
in such cases, 10 but since they have generally been far more liberal 
to the contractor, these decisions can hardly be relied upon to 
establish the California rule. However, they seem eminently 
just. And where a city has contracted to meet obligations imposed 
by law, it would seem that recovery should be permitted without 
question, although the contract itself is void because of formal 
non-compliance with the law. 11 

H. L. K. 

Practice: Venue: Where Must Actions Affecting Real 
Property be Commenced, and Where Tried. — The California 
Constitution 1 provides that "actions for the recovery of possession 
of, quieting the title to, or for the enforcement of liens upon real 
estate, shall be commenced in the county" where the land or any 
part thereof is situated. The Code of Civil Procedure 2 further 
provides that, subject to the power of the court to change the place 
of trial, 3 actions "for the recovery of real property or of an estate 
or interest therein, or for the determination in any form of such 
right or interest and for injuries to real property" must be tried 
in the county where the land or some part thereof is situated. A 
distinction between these two provisions must be noted. That of 
the Constitution is a jurisdictional limitation, and the commence- 
ment of actions within its terms is restricted to the courts at the 
situs of the property, 4 although after the action is thus properly 



accord. But see Village of Ft. Edwards v. Fish (1898), 156 N. Y. 363, 
SO N. E. 973. 

9 Times Publishing Co. v. Weatherby (1903), 139 Cal. 618, 73 Pac. 
465; Frick v. City of Los Angeles (1896), 115 Cal. 512, 47 Pac. 250; 
Shaw v. San Francisco (1910), 13 Cal. App. 547, 110 Pac. 149; Raisch 
v. San Francisco (1889), 80 Cal. 1, 22 Pac. 22; Fanning v. Schammel 
(1886), 68 Cal. 428, 9 Pac. 427; Beveridge v. Livingstone (1879), 54 Cal. 
54. The latter case intimates that if the extension of time had been 
granted prior to the expiration of the time limit of the original con- 
tract, it would have been valid. And it seems to have been so held in 
Dougherty v. Coffin (1886), 69 Cal. 454, 10 Pac. 672. 

10 Harlem Gas Light Co. v. Mayor etc. of New York City (1865), 
33 N. Y. 309; North River etc. Co. v. City of New York (1900), 48 
App. Div. 14, 62 N. Y. Supp. 726. 

11 Overseers v. Overseers (1817), 3 Serg. & R. 117; McCloskey v. 
City of Albany (1876), 7 Hun, 472. 

1 Const, art. vi, § 5. 

2 Code Civ. Proc. § 392. 

3 As to when the place of trial may be changed, see Cal. Code 
Civ. Proc. § 397. 

"Fritts v. Camp (1892), 94 Cal. 393, 29 Pac. 867; Pacific Yacht 
Club v. Sausalito W. Co. (1893), 98 Cal. 487, 489, 33 Pac. 322. 



